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I. Introduction

A. History

In 2007, the Permanent Editorial Board authorized an Article 9 Review Committee to
consider the need for possible statutory modifications or comment amendments to the Official
Text of Uniform Commercial Code Article 9. The Review Committee held several telephone
conference calls during the spring and summer of 2008 and issued a report in June 2008 of
possible modifications that are needed (Attached as Appendix A). The Uniform Law
Commission (ULC) (formerly known as the National Conference of Commissioners on Uniform
State Laws) and the American Law Institute (ALI) then authorized a drafting committee, the
Joint Review Committee for Article 9 of the UCC. The drafting committee’s charge is to deal
only with issues that have arisen in practice, are the subject of nonuniform amendments, or are of
sufficient importance that some change needs to be made. The committee is also to consider the
difficulties of the transition issues and the ramifications of any change. The drafting committee
may initially only propose changes to the statute for those issues discussed in the June 2008
report unless the drafting committee obtains permission from the sponsoring organizations (the
ULC and the ALI) to add other items.

If the drafting committee recommends changes to the statutory text or comments, those
proposed changes will not become official until they have been passed by the ULC at its annual
meeting (held in August each year) and by the ALI at its annual meeting (held in May each

year).
B. Meetings and membership

The drafting committee held its first meeting in October 2008 in Chicago and its second
meeting in February 2009 in Portland, Oregon. Its third meeting is scheduled for March, 2009 in
Chicago, Illinois. All meetings are open to the public. The drafting committee members are
Edwin E. Smith, Chair (Bingham McCutchen LLP), Prof. Steven L. Harris, Reporter (Chicago-
Kent College of Law), E. Carolan Berkley (Stradley Ronon Stevens & Young, LLP), Carl Bjerre
(University of Oregon School of Law), Thomas J. Buiteweg (Hudson Cook, LLP), Neil B.
Cohen (Brooklyn Law School), William H. Henning (University of Alabama School of Law),
Gail Hillebrand (Consumers Union), John T. McGarvey (Morgan & Pottinger, P.S.C.), Charles
W. Mooney, Jr. (University of Pennsylvania School of Law), Harry C. Sigman (Law Offices of
Harry C. Sigman), Sandra S. Stern (Nordquist & Stern, PLLC), Steven O. Weise (Prosauker
Rose, LLP), James J. White (University of Michigan School of Law), Stephen L. Sepinuck, ABA
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Advisor (Gonzaga University School of Law), John F. Hilson, ABA Business Law Section
Advisor (Paul, Hastings, Janofsky & Walker, LLP).

Il. Scope and Definitions
A. Authenticate

When revised Article 9 was promulgated (in 1999), other UCC projects were still in process.

As those other projects were finished (in 2003), some definitions that were used throughout the
now revised UCC were tweaked. Two of those definitions are of the words “authenticate” and
“sign.” Article 9 provides in section 9-102(a)(7):

“Authenticate” means:

(A) to sign; or

(B) to execute or otherwise adopt a symbol, or encrypt or similarly process a record in whole or

part, with the present intent of the authenticating person to identify the person and adopt or

accept a record.

Revised Article 7 (completed in 2003) defines “sign” in section 7-102(a)(11):

“Sign” means, with present intent to authenticate or adopt a record:
(A) to execute or adopt a tangible symbol; or
(B) to attach to or logically associate with the record and electronic sound, symbol, or process.

The critical difference between these two definitions is that the Article 9 definition provides
that one of the purposes of authentication is the intent to identify the person authenticating. That
purpose is missing from the definition of sign in Article 7, and the definition of “sign” in revised
Avrticle 1 (revision completed in 2001).*

At the October 2008 meeting, the drafting committee tentatively decided to revise the
definition of “authenticate” in Article 9 to conform to the definition of “sign” in Article 7. At the
February 2009 meeting, the committee decided the definition should read:

“Authenticate” means:
(A) to sign; or
(B) to-exees

part—with-thep

aceept—a—reecord. with present intent to adopt or accept a record, to attach to or logica
associate with the record an electronic sound, symbol, or process.

The term authenticate is used in the following sections: 9-104 (control of a deposit account);
9-203 (attachment of a security interest); 9-208 (additional duties of a party having control of
collateral); 9-209 (duties of secured party if account debtor has been notified of assignment); 9-
210 (request for accounting; statement of account); 9-312 (temporary perfection); 9-313
(perfection when collateral in possession of someone other than debtor); 9-324 (notice of

! In revised Article 1:
‘signed’ includes using any symbol executed or adopted with present intention to adopt or
accept a writing.

Section 1-201(b)(37).
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purchase money security interest); 9-334 (consent to subordination regarding fixtures); 9-341
(bank’s agreement regarding deposit account); 9-404 (account debtor defenses); 9-406
(notification of assignment); 9-509 (entitlement to file a record); 9-513 (termination statement);
9-608 (demand for payment of proceeds); 9-611 (notification of disposition); 9-615 (demand for
payment of proceeds); 9-616 (request for an accounting in consumer-goods transaction); 9-619
(transfer statement); 9-620 (acceptance of collateral in full or partial satisfaction); 9-621
(notification of proposal to accept collateral); 9-624 (waiver).

B. Purchase-money security interest

The current definition of purchase-money security interest in section 9-103 is limited to
collateral consisting of goods and associated software, if any. Purchase-money transactions,
especially involving consumer goods, often include intangible rights such as extended
warranties, insurance, maintenance contracts, or rights to rebates or other incentive payments.
The question before the drafting committee is whether the scope of the purchase money security
interest should be amended to clearly encompass other intangible rights that a debtor often
obtains in a purchase-money transaction. In October 2008, the committee discussed this issue
but did not make any decisions. At the February 2009 meeting, the committee discussed whether
instead of revising the purchase money definition, the secured creditor’s rights in these
obligations that often accompany purchases of new consumer goods, such as cars, should be
automatically perfected under section 9-309. The committee decided that the revision should not
deal with this issue.

C. Chattel paper (In re Commercial Money Center, 350 B.R. 465 (B.A.P. 9th Cir. 2006))

In re Commercial Money Center presented the issue whether a party could “strip” chattel
paper into two obligations (a payment stream and the property interest in the goods) and sell just
the payment stream. The chattel paper in this case consisted of equipment leases. The assignee
of the right to the payment stream argued that its interest was automatically perfected as a “sale
of a payment intangible” under section 9-309(4) in order to block the bankruptcy trustee’s action
to avoid the assignee’s interest in the leases. The court found that the payment stream alone was
not chattel paper. The basis of the court’s decision that the payment stream was a payment
intangible was the definition of “chattel paper” in section 9-102(a)(11), which defines chattel
paper as:

a record or records that evidence both a monetary obligation and a security interest in specific
goods, a security interest in specific goods and software used in the goods, a security interest in
specific goods and license of software used in the goods, a lease of specific goods, or a lease of
specific goods and license of software used in the goods.

The court reasoned that the payment stream alone was not a “record or record” that evidenced
both those obligations and thus the payment stream was not chattel paper. The court found the
transaction with the assignee was a loan and not a sale (and thus arguably the finding that the
payment stream was a payment intangible is dicta).

This finding that the payment stream alone is a payment intangible presents difficulties with
the priority rules related to chattel paper, particularly for chattel paper financers who have taken

Page 3 of 39



possession or control in reliance on the priority granted under section 9-330 for those security
interests over security interests in the chattel paper perfected by another method. Also, given the
automatic perfection for payment intangibles, this creates a secret lien that would harm the
ability of chattel paper financiers and buyers to be sure that they were able to have priority over
the assignee of the payment intangible (the stripped payment rights). The drafting committee
recognized that this stripping issue also applies to notes (instruments) secured by security
interests in non-goods collateral.

After extensive discussion at the October 2008 meeting, the drafting committee directed
Professor Harris to draft a “narrow” comment to the effect of that even if the payment stream
was “stripped” off, the collateral still remained chattel paper.

In the January 2009 draft the following additional underlined language is proposed to the end
of the second to last paragraph of comment 5d of section 9-102:

5d. "General Intangible"; "Payment Intangible." "General intangible" is the residual

category of personal property, including things in action, that is not included in the other defined
types of collateral. Examples are various categories of intellectual property and the right to
payment of a loan of funds that is not evidenced by chattel paper or an instrument. As used in
the definition of "general intangible," "things in action" includes rights that arise under a license
of intellectual property, including the right to exploit the intellectual property without liability for
infringement. The definition has been revised to exclude commercial tort claims, deposit
accounts, and letter-of-credit rights. Each of the three is a separate type of collateral. One
important consequence of this exclusion is that tortfeasors (commercial tort claims), banks
(deposit accounts), and persons obligated on letters of credit (letter-of-credit rights) are not
"account debtors" having the rights and obligations set forth in Sections 9-404, 9-405, and 9-406.
In particular, tortfeasors, banks, and persons obligated on letters of credit are not obligated to
pay an assignee (secured party) upon receipt of the notification described in Section 9-404(a).
See Comment 5.h. Another important consequence relates to the adequacy of the description in
the security agreement. See Section 9-108.

"Payment intangible" is a subset of the definition of "general intangible." The sale of a
payment intangible is subject to this Article. See Section 9- 109(a)(3). Virtually any intangible
right could give rise to a right to payment of money once one hypothesizes, for example, that the
account debtor is in breach of its obligation. The term "payment intangible," however, embraces
only those general intangibles "under which the account debtor's principal obligation is a
monetary obligation." (Emphasis added.)

In classifying intangible collateral, a court should begin by identifying the particular rights
that have been assigned. The account debtor (promisor) under a particular contract may owe
several types of monetary obligations as well as other, nonmonetary obligations. If the
promisee's right to payment of money is assigned separately, the right is an account or payment
intangible, depending on how the account debtor's obligation arose. When all the promisee's
rights are assigned together, an account, a payment intangible, and a general intangible all may
be involved, depending on the nature of the rights.

A right to the payment of money is frequently buttressed by ancillary covenants, such as
covenants in a purchase agreement, note, or mortgage requiring insurance on the collateral or
forbidding removal of the collateral, or covenants to preserve the creditworthiness of the
promisor, such as covenants restricting dividends and the like. This Article does not treat these
ancillary rights separately from the rights to payment to which they relate. For example,
attachment and perfection of an assignment of a right to payment of a monetary obligation,
whether it be an account or payment intangible, also carries these ancillary rights. Among these
ancillary rights are the lessor’s rights with respect to leased goods that arise upon the lessee’s
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default. See Section 2A-523. Accordingly, and contrary to the opinion in In re Commercial
Money Center, Inc., 350 B.R. 465 (B.A.P. 9th Cir. 2006), where the lessor’s rights under a lease
would constitute chattel paper, an assignment of the lessor’s right to payment under the lease
would be chattel paper, even if the assignment purports to exclude those ancillary rights.

Every "payment intangible" is also a "general intangible." Likewise, "software" is a "general
intangible" for purposes of this Article. See Comment 25. Accordingly, except as otherwise
provided, statutory provisions applicable to general intangibles apply to payment intangibles and
software.

At the February 2009 drafting committee meeting, there was extensive discussion of whether
this comment is too limiting and how the concept would apply to a conditional sale contract or a
note with a security interest (the other ways in which chattel paper may be evidenced). The
resolution was to change the underlined language to make clear that the situation described is
merely an example.

D. Definition of a security

In Highland Capital Management v. Schneider, 866 N.E.2d 1020 (N.Y. 2007), the New York
Court of Appeals held that promissory notes were securities (to avoid application of the statute of
frauds in section 1-206 of unrevised Article 1). In so doing, it found that the notes were security
certificates “the transfer of which may be registered upon books maintained for that purpose by
or on behalf of the issuer” (section 8-102(a)(15)), even though the issuer maintained no such
books. The court read “may” to mean “possible.” When the issue was discussed at the October
2008 meeting, the committee was clear the case was wrong and recommended that the PEB issue
a commentary instead of the drafting committee recommending a statutory change or a comment.

At the February 2009 meeting, the New York City Bar proposed a statutory fix of the
definition of “registered form” (section 8-102(a)(13)) and “security” (section 8-102(a)(15)). The
committee discussed whether there needed to be a statutory fix in New York (concluded yes) and
whether it would be easier to get New York to pass a statutory fix if it was part of the revision
package (concluded perhaps). A group of committee members and observers (Carl Bjerre,
Sandy Stern, Ken Kettering, and perhaps Sandy Rocks) will consider the issue of how a statutory
fix may take place.

There were several concerns expressed regarding the City Bar’s proposal which would
amend the quoted language above to provide “. . a transfer of the security is required to be
registered upon books that are maintained for that purpose. . .” The major concerns were:

--Does “required” mean by other law?
--What is a registry and at what point does it exist?

E. What is the role of intent in section 9-109(a)?

The application of Article 9 to a transaction is to be determined by the economic realities, the
parties’ intent is not to control that determination.
The January 2009 draft added the underlined language to comment 2 to section 9-109:
2. Basic Scope Provision. Subsection (a)(1) derives from former Section 9- 102(1) and (2). These
subsections have been combined and shortened. No change in meaning is intended. Under
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subsection (a)(1), all consensual security interests in personal property and fixtures are covered
by this Article, except for transactions excluded by subsections (c) and (d). As to which
transactions give rise to a "security interest," the definition of that term in Section 1- 201 must
be consulted. When a security interest is created, this Article applies regardless of the form of
the transaction or the name that parties have given to it. _Likewise, the subjective intention of
the parties with respect to the legal characterization of their transaction is irrelevant to the
application of this Article, as it was to the application of former Article 9 under the proper
interpretation of former Section 9-102.

At the February 2009 committee meeting, the consensus was that the policy was correct but
there was concern whether this language may unintentionally elevate form over substance.

I11.Filing Issues
A. Individual debtor name

Significant issues have arisen with what is the correct individual debtor name for purposes
of a filed financing statement’s effectiveness. Section 9-502 requires the debtor’s name be on
the financing statement in order to be effective. Section 9-503 provides that if the debtor is an
individual, the financing statement has to provide the individual’s name. It gives no guidance on
what the debtor’s correct name is. The stakes are high, as a financing statement without the
correct name is presumptively seriously misleading under section 9-506 and thus ineffective. If
the incorrect name is used on the filed financing statement, it is not seriously misleading only if a
search using the filing office’s standard search logic under the correct name returns the filing
with the incorrect name. The courts have confronted what is the correct name in several cases®
and some states have adopted non-uniform amendments to Article 9 to address this issue.’

The drafting committee discussed whether Article 9 should provide any sort of safe harbor
that would indicate the individual debtor’s correct name. After extensive discussion at the
October 2008 meeting, Prof. Harris was asked to draft a proposed amendment that would use the
name on the individual’s driver’s license as a safe harbor, but would not preclude the
effectiveness of filing under other names as the correct name. Prof. Harris was directed to
consider how to deal with transition issues and with the treatment of name changes on a driver’s
license for purposes of section 9-507.

The January 2009 draft provides:
SECTION 9-503. NAME OF DEBTOR AND SECURED PARTY.
@ dZFFAOASY Oe 2 &findd&np shateNdtSuffividntly prehiBes the name of
the debtor:

* ok k

(4) in other cases:

Z See, e.g., In re Borden, 2007 WL 2407032 (D. Neb. 2007); In re Stewart, 2006 WL 3193374 (Bankr. D. Kan.
2006); In re Berry, 2006 WL 2795507 (Bankr. D. Kan. 2006); In re Jones, 2006 WL 3590097 (Bankr. D. Kan.
2006).

¥ Vernon’s Texas Code Ann., Business & Commerce § 9-503 (driver’s license and state identification card as source
of debtor’s name if debtor an individual); Tenn. Code Ann. 8 47.9-503 (same); Neb. Legis. 308A (2008)
(amendment to 9-506, if search by individual debtor’s last name and find the financing statement, the financing
statement is not seriously misleading, delayed effective date to Sept. 2, 2009).
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(A) except as provided in subsection (g), if the debtor has a name, only if it provides
the individual or organizational name of the debtor; and

(B) if the debtor does not have a name, only if it provides the names of the
partners, members, associates, or other persons comprising the debtor.

* k %

g WIEOSIIIAZ2Y F2NJ AV RAS@hed dal stibsectod dhij 2 Niddrcing Y I Y S © 8
statement that does not provide the individual name of the debtor nevertheless sufficiently
provides the name of a debtor who is an individual if:

(1) it provides the name of the individual which is indicated on a [driver’s license] or
[identification card] that, at the time the financing statement is filed, has been issued to the
individual by this State and has not yet expired or [been cancelled]; and

(2) the filing office indexes the financing statement in such a manner that a search of
the records of the filing office under the name indicated, using the filing office’s standard
search logic, if any, would disclose the financing statement.

(h) [Multiple licenses or _cards.] If this State has issued to an individual more than one
[driver’s license] or [identification card] of a kind described in subsection (g)(1), the one that was
issued most recently is the one to which the subsection refers.

The committee discussed this issue extensively at the February 2009 meeting. The point was
made that this is not a consumer issue, but rather a sole proprietorship issue. Three approaches
were considered: a safe harbor approach (the draft is an example), an “only if” approach (the
debtor’s name is correct only if as listed on the driver’s license), and the priority approach (other
names other than the driver’s license could be the correct debtor name but if the driver’s license
name was used, that filing would have priority over filings using other correct debtor’s name).
The committee decided that the only two viable options were the safe harbor approach and the
“only if” approach given the circular priority problems and the complexity that would result from
the priority approach. The committee also decided that either approach should use driver’s
license or other state issued identification card. The committee discussed briefly the name
change issue and how an expired/revoked/cancelled driver’s license should be treated. For the
March meeting, the draft should have alternative safe harbor approach and the “only if” approach
for consideration.

B. Registered organizations
1. Name

To adequately provide the name of the registered organization for purposes of a filed
financing statement, section 9-503(a)(1) requires that the financing statement must provide:
the name of the debtor indicated on the public record of the debtor’s jurisdiction which shows
the debtor to have been organized.
Some states may maintain more than one public record, such as an online database which may
have a different name than what is in the debtor’s charter documents. In addition, it is not
always clear from the other state statutes that the state “must” maintain the public record, even
though the state in fact maintains such records.
At the October 2008 meeting, Professor Harris was asked to draft an amendment that would
clarify both of these issues.
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The January 2009 draft provides:
SECTION 9-503. NAME OF DEBTOR AND SECURED PARTY.
@ @{ dZF FAOASYy O& ATinankidg State2ndhEXkafficightly r5vilés the name of
the debtor:

(1) subject to subsection (f), if the debtor is a registered organization, only if the
financing statement provides the name of the debtor indicated on the public organic record
of filed with the debtor’s jurisdiction of organization which-shews-the-debtorto-have-been
organized;

* k *k

(f) [Name of reqistered organization.] If the public organic record indicates more than one
name of the debtor, then, for purposes of subsection (a)(1), “the name of the debtor indicated
on the public organic record” means:

(1) the name of the debtor which is indicated on the most recently filed record that is
intended to state, amend, or restate the debtor’s name; and

(2) if that record indicates more than one name of the debtor, the name of the debtor
which that record states to be the debtor’s name.

SECTION 9-102. DEFINITIONS AND INDEX OF DEFINITIONS.

(a) [Article 9 definitions.] In this article:

* %k k

(50) “Jurisdiction of organization”, with respect to a registered organization, means the
jurisdiction under whose law the organization is formed or organized.

* k k

(67A) “Public organic record” means a record or records composed of the record initially
filed with a State or the United States to form or organize an organization and any record filed
with the State or the United States which [amends or restates] [effects an amendment or
restatement of] the initial record, if the record or records are available to the public for
inspection. The term includes an organic record or records of a business trust that is initially filed
with a State and any record filed with the State which [amends or restates] [effects an
amendment or restatement of] the initial record, if a statute of the State governing business
trusts requires that the record or records be filed with the State and the record or records are

available to the public for inspection.
* k %k

(70) “Registered organization” means an organization formed or organized solely under the
Iaw of a single State or the Unlted States aad—as—te—m%eh—tl%ét—a%e—e#ﬂ%—%edét—a&es—muﬁ
- ized by the filing of a public
organic record with the State or United States The term |ncIudes a business trust that is formed
or organized under the law of a single State if a statute of the State governing business trusts

requires that the business trust’s organic record be filed with the State.
* 3k Kk

wSLI2 NI SNRa b2aGS

1. The amendments to Section 9-503 and the related amendments to Sections 9-102 are
meant to designate more clearly the public record that is relevant to determining the name of a
debtor that is a registered organization. The relevant public record is always a “public organic
record,” which is defined to be a record that is “filed with the State.” A public record that the
State creates, such as a certificate of good standing or an index of domestic corporations, would
not be a “public organic record” and so would be irrelevant to the determination of the debtor’s
name under Section 9-503(a)(1).

Section 9-503(f) covers two cases where the public organic record may indicate more than
one name for the debtor. Under paragraph (1), the name that must be provided in the financing
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statement is the name that is indicated on the most recently filed public record that is intended
to state, amend, or restate the debtor's name. If that record indicates more than one name of
the debtor, the name that must be provided is the name that the record states to be the debtor’s
name.

The references to the “public organic record” in Section 9-503(a) and “the most recently
filed record” in Section 9-503(f) are not meant to refer to any randomly filed record. Rather, they
are meant to refer to the public organic record filed with respect to the debtor and most recently
filed record that constitutes part of that public organic record. The Joint Review Committee may
wish to consider whether these phrases should be amplified in the text.

2. The amendments to the definition of “registered organization” also are meant to clarify
that the term includes an organization that is created without the need for a public record but
that is “formed” only when a public filing has been made. For example, under Delaware law, a
statutory trust is “created by a governing instrument,” Del. Code Ann. tit. 12, § 1301, but is
“formed at the time of the filing of the initial certificate of trust in the office of the Secretary of
State or at any later date or time specified in the certificate of trust.” Del. Code Ann. § 1310(b).
The second sentence of the definition clarifies that a Massachusetts business trust is a registered
organization. The Joint Review Committee may wish to consider whether the application of the
second sentence should be extended to all organizations.

At the February 2009 meeting, the committee decided that the bracketed language chosen
should be “effects an amendment.” There was also discussion that this does not encompass
organizations created by charters granted by the government, such as banks, and it needs to.
There was also discussion of whether the limitation on “formed by filing” was workable
generally because the language regarding business trusts allowed for formation followed by
filing and that would be a registered organization. There was also discussion of new section 9-
503(f) and what “intended” to state/restate means. A redraft will be presented at the March
meeting.

2. Business trusts

Article 9 requires that if the debtor is a trust or a trustee and the trust has a name, it must
indicate the name of the trust on the financing statement. Trusts and trustees may actually be
registered organizations. The question is whether the registered organization rules for the name
of the debtor, section 9-503(a)(1), or the trust/trustee rules, section 9-503(a)(3) controls. At the
October, 2008 meeting, Professor Harris was asked to draft an amendment or a comment that
would indicate that if the trust was a registered organization, subsection (a)(1) would apply but if
the trustee was a registered organization, subsection (a)(3) would apply.

The January 2009 draft provides:

SECTION 9-503. NAME OF DEBTOR AND SECURED PARTY.

@ o{ dZF FAOASy O& ATinankifg State2ndhEXsafficightly 6r5vilés the name of
the debtor:

(1) if the debtor is a registered organization and is not a trustee acting with respect to
property held in trust, only if the financing statement provides the name of the debtor indicated
on the public record of the debtor’s jurisdiction of organization which shows the debtor to have

been organized;
* 3k Kk
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(3) if the debtor is (i) a trust that is not a registered organization or (ii) a trustee acting with
respect to property held in trust, only if the financing statement:

(A) provides the name specified for the trust in its organic deeuments record or, if no
name is specified, provides the name of the settlor and additional information sufficient to
distinguish the debtor from other trusts having one or more of the same settlors; and

(B) indicates, in the debtor’s name or otherwise, that the debtor is a trust or is a trustee

acting with respect to property held in trust; and
* ¥ k

Official Comment

2.5 S0 (i 2 N Ehe rbglir¥h&re that a financing statement provide the debtor’s name is
particularly important. Financing statements are indexed under the name of the debtor, and
those who wish to find financing statements search for them under the debtor’s name.
Subsection (a) explains what the debtor’s name is for purposes of a financing statement. If the
debtor is a “registered organization” (defined in Section 9-102 so as to ordinarily include
corporations, limited partnerships, and limited liability companies), then the debtor’s name is the
name shown on the public records of the debtor’s “jurisdiction of organization” (also defined in
Section 9-102). Subsections (a)(2) and (a)(3) contain special rules for decedent’s estates and
common-law trusts. (Subsection (a)(1) applies to business trusts that are registered
organizations:_however it does not apply to a trustee acting with respect to property held in
trust, even if the trustee is a registered organization.)
* % k
wSLIR2 NI SNRa b2aGS

The amendments are meant to clarify current law. The Joint Review Committee did not
discuss the proposed change to subsection (a)(3)(A).

At the February 2009 meeting, the committee thought these amendments were fine.
3. Location of debtor that is not a registered organization

Section 9-307(c) requires evaluation of whether a jurisdiction’s law “generally requires
information concerning a nonpossessory security interest to be made generally available” in a
public filing system of some sort “as a condition or result of the security interest’s obtaining
priority over the rights of a lien creditor with respect to the collateral.” If applied literally to a
state that has enacted Article 9, and evaluated by the type of collateral at issue (such as purchase
money security interests in consumer goods that are not subject to a certificate of title system),
that state’s law might not comply and thus a debtor that is not a registered organization would be
located in the District of Columbia for purposes of that type of transaction.

At the October 2008 meeting, there was general consensus that subsection (c) should have
been limited to the laws of countries other than the United States or its States.

On the other hand, perhaps the section should be read so as to mean collateral generally, and
then it would have to be determined whether the jurisdiction’s law as a whole met the standard.
That is also an undesirable outcome because of the degree of uncertainty as to whether the
jurisdiction’s law generally meets the standard. At the October 2008 meeting, Professor Harris
was directed to determine if a comment could be prepared to clarify the operation of this section.

The January 2009 draft provides in the comments to section 9-307 and 9-101 the following
additional language:

Page 10 of 39



SECTION 9-307. LOCATION OF DEBTOR
Official Comment
* k %

3. Non-U.S. Debtors. Under the general rules of this—section subsection (b), a non-U.S.
debtor rermally often would be located in a foreign jurisdiction and, as a consequence, foreign
law would govern perfection. When foreign law affords no public notice of security interests, the
general rule yields unacceptable results.

Accordingly, subsection (c) provides that the nermal general rules for determining the
location of a debtor {i-e5-therulesin-subsection{b}} apply only if they yield a location that is “a
jurisdiction whose law generally requires information concerning the existence of a
nonpossessory security interest to be made generally available in a filing, recording, or
registration system as a condition or result of the security interest’s obtaining priority over the
rights of a lien creditor with respect to the collateral.” The phrase “generally requires” is meant
to inelude describe legal regimes that generally require notice in a filing or recording system as a
condition of perfecting nonpossessory security interests in the relevant collateral in transactions
of the type involved, but which permit perfection by another method (e.g., control, automatic
perfection, temporary perfection) in limited circumstances. A jurisdiction that has adopted this
Article or an earlier version of this Article is such a jurisdiction. If the rules in subsection (b) yield
a jurisdiction whose law does not generally require notice in a filing or registration system with
respect to the relevant collateral in transactions of the type involved, and if none of the special
rules in subsections (e), (f), (i), and (j) applies, the debtor is located in the District of Columbia
with respect to the relevant collateral.

Example 1: Debtor is an English corporation with 7 offices in the United States and its chief
executive office in London, England. Debtor creates a security interest in its accounts. Under
subsection (b)(3), Debtor would be located in England. However, subsection (c) provides that
subsection (b) applies only if English law generally conditions perfection of a security interest in
accounts on giving public notice in a filing, recording, or registration system for purposes of
perfecting a security interest in the accounts. Otherwise, Debtor is located in the District of
Columbia. Under Section 9-301(1), perfection, the effect of perfection, and priority are governed
by the law of the jurisdiction of the debtor’s location—here, England or the District of Columbia
(depending on the content of English law).

Example 2: Debtor is an English corporation with 7 offices in the United States and its chief
executive office in London, England. Debtor creates a security interest in equipment located in
London. Under subsection (b)(3) Debtor would be located in England. However, subsection (c)
provides that subsection (b) applies only if English law generally conditions perfection on giving
public notice in a filing, recording, or registration system for perfection of a security interest in
equipment. Otherwise, Debtor is located in the District of Columbia. Under Section 9-301(1),
perfection is governed by the law of the jurisdiction of the debtor’s location, whereas, under
Section 9-301(3), the law of the jurisdiction in which the collateral is located—here, England—
governs priority.

Under this rule, a debtor may be located in one jurisdiction for purposes of a security interest in
one type of collateral and a different jurisdiction for a security interest in another type of
collateral.

The foregoing discussion assumes that each transaction bears an appropriate relation to the
forum State. In the absence of an appropriate relation, the forum State’s entire UCC, including
the choice-of-law provisions in Article 9 (Sections 9-301 through 9-307), will not apply. See
Section 9-109, Comment 9.

SECTION 9-101. SHORT TITLE.
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Official Comment
* %k %k

4. Summary of Revisions.
% ¥ k

c. Choice of Law.

* %k k

Location of non-U.S. debtors. If, applying the foregoing rules, a debtor is located in a
jurisdiction whose law does not generally require public notice as a condition of perfection of a
nonpossessory security interest in the relevant collateral in transactions of the type involved, the
entity is deemed located in the District of Columbia. See Section 9-307. Thus, to the extent that
this Article applies to non-U.S. debtors, perfection could be accomplished in many cases by a
domestic filing.

After extensive discussion at the February 2009 meeting, the committee decided that the
comment should not say anything to clarify what “generally requires information concerning the
existence of a nonpossessory security interest to be made publicly available.”

4. Relationship of 9-307(c) to subsection (e)

Section 9-307(c) provides that a debtor is located in the jurisdiction specified under
subsection (b) only if that jurisdiction has a public filing system for purposes of obtaining
priority over a lien creditor. Subsection (c) then provides that if subsection (b) does not apply,
the debtor is located in the District of Columbia. Subsection (b) provides it is subject to the other
provision of section 9-307, including the location of a registered organization provided for in
subsection (e). At the October 2008 meeting, Professor Harris was directed to draft a clarifying
comment to indicate that if the debtor was a registered organization, subsection (e) applies and
subsections (b) and (c) are not applicable. See the comment above to section 9-307 from the
January 2009 draft. At the February 2009 meeting, that aspect of the amended comment was
approved.

5. Federal registered organizations

Under section 9-307(f)(2), a registered organization organized under the laws of the United
States may designate its location if the U.S. law so authorizes. The federal law may not
explicitly authorize entities organized under that the law to designate its location but may allow
it to designate its home office. Delaware adopted a non-uniform amendment that elevates the
language from the official comment 5 to section 9-307 to statutory text, to the effect that if the
federal law allows the federally created registered organization to designate its main office or
home office, that that is authority to designate its location for purposes of section 9-307. At the
October, 2008 meeting, Professor Harris was directed to draft a statutory amendment to that
effect.

The January 2009 draft provides:
SECTION 9-307. LOCATION OF DEBTOR.

* ¥ k
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(f) [Location of registered organization organized under federal law; bank branches and
agencies.] Except as otherwise provided in subsection (i), a registered organization that is
organized under the law of the United States and a branch or agency of a bank that is not
organized under the law of the United States or a State are located:

(1) in the State that the law of the United States designates, if the law designates a State of
location;

(2) in the State that the registered organization, branch, or agency designates, if the law of
the United States authorizes the registered organization, branch, or agency to designate its State
of location; ef

(3) in_the State in which the designated office of the registered organization, branch, or
agency is located, if the law of the United States authorizes the registered organization, branch,
or agency to designate its main office, home office, or other comparable office; or

£3}(4) in the District of Columbia, if neitherparagraph-{1)}-norparagraph-(2)}-apphes none of

the preceding paragraphs applies.
* %k sk

Official Comments

5. Registered Organizations Organized Under Law of United States; Branches and Agencies
of Banks Not Organized Under Law of United States. Subsection (f) specifies the location of a
debtor that is a registered organization organized under the law of the United States. It defers to
the law of the United States, to the extent that that law determines, or authorizes the debtor to
determine, the debtor’s location. Thus, if the law of the United States designates a particular
State as the debtor’s location, that State is the debtor’s location for purposes of this Article’s
choice-of-law rules. Similarly, if the law of the United States authorizes the registered
organization to designate its State of location, the State that the registered organization
designates is the State in which it is located for purposes of this Article’s choice-of-law rules. The
law of the United States authorizes certain registered organizations to designate a main office,
home office, or other comparable office. See, e.g., 12 U.S.C. Sections 22 and 1464(a); 12 C.F.R.
Section 552.3. Where the registered organization designates an office pursuant to such an
authorization, the State in which the designated office is located is the location of the debtor for
purposes of Section 9-307(f). In other cases, the debtor is located in the District of Columbia.

Subsection (f) also specifies the location of a branch or agency in the United States of a
foreign bank that has one or more branches or agencies in the United States. The law of the
United States autherized authorizes a foreign bank (or, on behalf of the bank, a federal agency)
to designate a single home state for all of the foreign bank’s branches and agencies in the United
States. See 12 U.S.C. Section 3103(c) and 12 C.F.R. Section 211.22. As authorized, the designation
constitutes the State of location for the branch or agency for purposes of Section 9-307(f), unless
all of a foreign bank’s branches or agencies that are in the United States are licensed in only one
State, in which case the branches and agencies are located in that State. See subsection (i).

In cases not governed by subsection (f) or (i), the location of a foreign bank is determined by
subsections (b) and (c).

At the February 2009 meeting, this provision was approved.
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C. Authority to file records
1. Debtoré6s authorization to file a fi

Of significant debate is the time of effectiveness if a financing statement is filed without
authority of the debtor and then later ratified by the debtor. Is the effectiveness given retroactive
effect or is the filing effective only from the date of the ratification? At the October 2008
meeting, Professor Harris was directed to prepare a comment indicating that it is given
retroactive effect for purposes of the priority rules, including the first to file or perfect rule of
section 9-322.

The January 2009 draft proposes the following addition to comment 4 to 9-322:
Official Comment
%k %k %k

4. Competing Perfected Security Interests. When there is more than one perfected security
interest, the security interests rank according to priority in time of filing or perfection. “Filing,” of
course, refers to the filing of an effective financing statement. “Perfection” refers to the
acquisition of a perfected security interest, i.e., one that has attached and as to which any
required perfection step has been taken. See Sections 9-308 and 9-309.

Example 1: On February 1, A files a financing statement covering a certain item
of Debtor’s equipment. On March 1, B files a financing statement covering the
same equipment. On April 1, B makes a loan to Debtor and obtains a security
interest in the equipment. On May 1, A makes a loan to Debtor and obtains a
security interest in the same collateral. A has priority even though B’s loan was
made earlier and was perfected when made. It makes no difference whether A
knew of B’s security interest when A made its advance.

The problem stated in Example 1 is peculiar to a notice-filing system under which filing may
occur before the security interest attaches (see Section 9-502). The justification for determining
priority by order of filing lies in the necessity of protecting the filing system—that is, of allowing
the first secured party who has filed to make subsequent advances without each time having to
check for subsequent filings as a condition of protection. Note, however, that this first-to-file
protection is not absolute. For example, Section 9-324 affords priority to certain purchase-money
security interests, even if a competing secured party was the first to file or perfect.

Under a notice-filing system, a filed financing statement indicates to third parties that a
person may have a security interest in the collateral indicated. With further inquiry, they may
discover the complete state of affairs. Where a financing statement that is ineffective when filed
becomes effective thereafter, the policy underlying the notice-filing system determines the “time
of filing” for purposes of subsection (a)(1). For example, upon the debtor’s ratification of the
unauthorized filing of an otherwise sufficient initial financing statement, the filing becomes
authorized and the financing statement becomes effective. Because the authorization does not
increase the notice value of the financing statement, the time of the unauthorized filing is the
“time of filing” for purposes of this subsection (a)(1). A different result would obtain where an
initial financing statement is ineffective because the name of the debtor is incorrect and seriously
misleading and the filing office changes its standard search logic so that the name on the
financing statement no longer is seriously misleading. See Section 9-506(c). Because the
financing statement did not afford notice to third parties until the search logic changed and the
financing statement became effective, the time of the change is the “time of filing” for purposes

of subsection (a)(1).
* %k 3k

Page 14 of 39

nanc.i

N



The January 2009 draft then recommends the following cross reference in comment 3 to

section 9-509.
SECTION 9-509. PERSONS ENTITLED TO FILE A RECORD.

* %k %k

Official Comment

* ¥ k

3. Unauthorized Filings. Records filed in the filing office do not require signatures for their
effectiveness. Subsection (a)(1) substitutes for the debtor’s signature on a financing statement
the requirement that the debtor authorize in an authenticated record the filing of an initial
financing statement or an amendment that adds collateral. Also, under subsection (a)(1), if an
amendment adds a debtor, the debtor who is added must authorize the amendment. A person
who files an unauthorized record in violation of subsection (a)(1) is liable under Section 9-625(b)
and (e) for actual and statutory damages. Of course, a filed financing statement is ineffective to
perfect a security interest if the filing is not authorized. See Section 9-510(a). Law other than this
Article, including the law with respect to ratification of past acts, generally determines whether a
person has the requisite authority to file a record under this section. See Sections 1-103, 9-502,
Comment 3. This Article applies to other issues, such as the priority of a security interest
perfected by the filing of a financing statement. See Section 9-322, Comment 4.

At the February 2009 meeting, the committee liked the comment. There was significant
discussion on the question of whether it was in fact the right policy choice and whether any
changes were needed to statutory text. Does there need to be a change to section 9-510(a) or
comment 2 to that section?

2. Secured partybds authorization to fi

Section 9-509(d) provides authority for the secured party of record to file amendments to
financing statements, other than amendments that add collateral or add a debtor (those must be
authorized by the relevant debtor under subsections (a) or (b)). At the October 2008 meeting,
Professor Harris was directed to prepare an amended comment 6 to make clear that other law
determines whether a secured party of record has authorized the filing under subsection (d),
including agency law, so as to allow an agent of the secured party to authorize the filing.

The January 2009 draft proposes the following addition to comment 6 to 9-509.

Official Comment
k % %k

6. Amendments; Termination Statements Authorized by Debtor. Most amendments may
not be filed unless the secured party of record, as determined under Section 9-511, authorizes
the filing. See subsection (d)(1). However, under subsection (d)(2), the authorization of the
secured party of record is not required for the filing of a termination statement if the secured
party of record failed to send or file a termination statement as required by Section 9-513, the
debtor authorizes it to be filed, and the termination statement so indicates. Although prudence
usually dictates that an authorization to file be evidenced by an authenticated record, an
authorization under subsection (d) is effective even if it is not in an authenticated record.

Compare subsection (a)(1).
* k %k
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At the February 2009 meeting, the committee approved this comment.
D. Correction statements

Current section 9-518 allows a debtor to file a correction statement if there is financing
statement filed against the debtor that should not have been filed. The correction statement has
no effect on the effectiveness of the financing statement to which it relates, the correction
statement is solely informational. Some secured creditors have tried to file correction statements
when the financing statement filed by that creditor has been terminated in error (usually by
another creditor who has put in the wrong financing statement number). Some have proposed
that the correction statement mechanism be broadened to allow creditors to file. Others have
proposed that the correction statement mechanism be eliminated altogether as it has no effect on
the effectiveness of any filed record, and is thus a trap for the unwary.

At the October 2008 meeting, the drafting committee left the issue for the next meeting, but
did not seem inclined to either broaden it or get rid of it. There is no proposal in the January
2009 draft.

At the February 2009 meeting, this issue was discussed again. Based upon the Texas
amendment allowing the secured party to file such a statement and the IACA representative’s
point of view that mistakes happen and it helps people be put on notice that there may be a
problem, the committee directed Prof. Harris to draft a proposal for the March meeting. The
proposal should not be limited to wrongfully filed termination statements but should include
wrongfully filed amendments as well. There was some thought that if the name was changed to
“public notice” instead of “correction statement” there would be less of a trap for the unwary.

E. In lieu financing statements under section 9-706

Section 9-506 provides that the “seriously misleading” test applies to financing statements
filed pursuant to “this part,” i.e. Part 5. Professor Harris was directed to prepare a comment that
the seriously misleading test of section 9-506 also applies to “in lieu” financing statements filed
under section 9-706.

The January 2009 draft provides the underlined language in comment 2 to section 9-706:

Official Comment

k k k
2. Requirements of Initial Financing Statement Filed in Lieu of Continuation Statement.
Subsection (c) sets forth the requirements for the initial financing statement under subsection
(a). These requirements are needed to inform searchers that the initial financing statement
operates to continue a financing statement filed elsewhere and to enable searchers to locate and
discover the attributes of the other financing statement. The notice-filing policy of this Article
applies to the initial financing statements described in this section. Accordingly, an initial
financing statement that substantially satisfies the requirements of subsection (c) is effective,
even if it has minor errors or omissions, unless the errors or omissions make the financing

statement seriously misleading. See Section 9-506.
A single initial financing statement may continue the effectiveness of more than one
financing statement filed before this Article's effective date. See Section 1-102(5)(a) (words in
the singular include the plural). If a financing statement has been filed in more than one office in
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a given jurisdiction, as may be the case if the jurisdiction had adopted former Section 9-401(1),
third alternative, then an identification of the filing in the central filing office suffices for
purposes of subsection (c)(2). If under this Article the collateral is of a type different from its type
under former Article 9—-as would be the case, e.g., with a right to payment of lottery winnings (a
“general intangible” under former Article 9 and an “account” under this Article), then subsection
(c) requires that the initial financing statement indicate the type under this Article.

At the February 2009 meeting, the committee approved the comment.
IV. Perfection and Priority
A. Control of deposit account and commodities account

The control provisions in section 9-104 (deposit accounts) and 9-106 (commaodities accounts)
do not contain the analog to the section 8-106(d)(3). At the October 2008 meeting, Professor
Harris was directed to prepare amendments to prepare an appropriate amendment to 9-104 and 9-
106 to reflect the principle of from 8-106(d)(3).

The January 2009 draft provides the following amendment to comment 3 to 9-104 but does
not indicate that the same comment should be appended to section 9-106’s comments:

* k k

3.WwS |j dzA NB Y Sy (i & ThE 2edtibn deriv@syfrinNsBctio® §-106 of Revised Article 8,
which defines “control” of securities and certain other investment property. Under subsection
(a)(1), the bank with which the deposit account is maintained has control. The effect of this
provision is to afford the bank automatic perfection. No other form of public notice is necessary;
all actual and potential creditors of the debtor are always on notice that the bank with which the
debtor’s deposit account is maintained may assert a claim against the deposit account.

Under subsection (a)(2), a secured party may obtain control by obtaining the bank’s
authenticated agreement that it will comply with the secured party’s instructions without further
consent by the debtor. The analogous provision in Section 8-106 does not require that the
agreement be authenticated. An agreement to comply with the secured party’s instructions
suffices for “control” of a deposit account under this section even if the bank’s agreement is
subject to specified conditions, e.g., that the secured party’s instructions are accompanied by a
certification that the debtor is in default. (Of course, if the condition is the R S 6 (i fartid&R &
consent, the statute explicitly provides that the agreement would not confer control.) See
revised Section 8-106, Comment 7.

Under subsection (a)(3), a secured party may obtain control by becoming the bank’s
“customer,” as defined in Section 4-104. As the customer, the secured party would enjoy the
right (but not necessarily the exclusive right) to withdraw funds from, or close, the deposit
account. See Sections 4-401(a), 4-403(a).

Subsection (a) contains no analogue to Section 8-106(d)(3), which provides that a purchaser
has control of a security entitlement if another person has control of the security entitlement on
behalf of the purchaser or if the other person, having previously acquired control of the security
entitlement, acknowledges that it has control on behalf of the purchaser. However, inasmuch as
subsection (a) does not displace the common law of agency, see Section 1-103(b), a secured
party has control of a deposit account if its agent has control. Of course, the debtor cannot
qualify as an agent for the secured party for purposes of the secured party’s having control. Cf.
Section 9-313, Comment 3.

% k ¥
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At February 2009 meeting, the committee decided that the change had to be made by statute
in both sections 9-104 and 9-106, and that the comment should confirm that the change does not
undo the usual application of agency law. There was consensus that the amendment would be
broader than agency law.

B. Control of chattel paper

Section 9-105 provides a six-factor test for determining control of electronic chattel paper.
Revised Article 7, section 7-106 as to electronic documents of title, and the Uniform Electronic
Transactions Act section 16 as to electronic notes and electronic documents of title, provide a
similar six-factor test as a safe harbor, but also include a general standard for control. At the
October 2008 meeting, Professor Harris was directed to prepare an amendment to section 9-105
to provide the same general standard and the six factor test as a safe harbor and to think through
the transition issues posed.

The January 2009 draft provides:

SECTION 9-105. CONTROL OF ELECTRONIC CHATTEL PAPER.

(a) [General rule: control of electronic chattel paper.] A secured party has control of
electronic chattel paper if a_system employed for evidencing the transfer of interests in the
chattel paper reliably establishes the secured party as the person to which the chattel paper was
[issued or] transferred [assigned].

(b) [Specific facts giving control.] A system satisfies subsection (a), and a secured party has
control of electronic chattel paper, if the record or records comprising the chattel paper are
created, stored, and assigned in such a manner that:

(1) a single authoritative copy of the record or records exists which is unique,
identifiable and, except as otherwise provided in paragraphs (4), (5), and (6), unalterable;
[Paragraph (b)(2) Alternative A]
(2) the authoritative copy identifies the secured party as the assignee of the record or
records;

[Paragraph (b)(2) Alternative B]
(2) the authoritative copy identifies the secured party as:
(A) the person to which the record or records were issued; or
(B) if the authoritative copy indicates that the record or records have been
transferred, the person to which the record or records were most recently [transferred]

[assigned];

[Paragraph (b)(2) Alternative C]

(2) the authoritative copy identifies the secured party as the person to which the record

or records were most recently [transferred] [assigned];
[End of Alternatives]

(3) the authoritative copy is communicated to and maintained by the secured party or
its designated custodian;

(4) copies or revisiors amendments that add or change an identified assignee of the
authoritative copy can be made only with the [participation] [consent] of the secured party;

(5) each copy of the authoritative copy and any copy of a copy is readily identifiable as a
copy that is not the authoritative copy; and

(6) any revisien amendment of the authoritative copy is readily identifiable as an
authorized or unauthorized revisien.
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1. This Section has been revised to conform to Section 7-106, which defines control of an
electronic document of title. Section 7-106 differs from Section 9-105 in three substantive ways.

First, whereas Section 9-105 contemplates that a person (secured party) having control of
electronic chattel paper is an assignee of chattel paper, Section 7-106 (which is not limited to
secured parties) expands the control concept to include a person to which an electronic
document of title is issued. Pending the Committee’s determination whether Section 9-105
should likewise apply to a secured party to which electronic chattel paper has been issued,
paragraphs (a) and (b)(2)(B) of the draft present bracketed alternatives. Also bracketed is the
choice of using language of “transfer” or “assignment.”

Second, Section 9-105(4) requires the “participation” of the secured party. Section 7-
106(b)(4) replaces “participation” with “consent.” Official Comment 4 to Section 9-105(4)
suggests that these two words are not synonyms: “[Plaragraph (4) contemplates that control
requires that it be a physical impossibility (or sufficiently unlikely or implausible so as to
approach practical impossibility) to add or change an identified assignee without the
participation of the secured party (or its authorized representative). It would not be enough for
the assignor merely to agree that it will not change the identified assignee without the assignee
secured party’s consent.”

The Joint Review Committee should consider whether either of these substantive changes is
appropriate. Implicit in the Joint Review Committee’s decision to conform Section 9-105 to
Section 7-106 is its approval of the third substantive change: Satisfaction of the requirements
currently enumerated in Section 9-105 would become sufficient, but not necessary, to establish
control. Control may arise under the general standard (new subsection (a)) even where the
specific requirements are not satisfied.

2. The change from current Section 9-105 to the revised Section ipso factomay result in a
secured party’s achieving control of electronic chattel paper. In these circumstances, control
would date from the effective date of the revision and would not relate back.

At the February 2009 meeting, the committee decided that:

--the word “assigned” should be used, not “transferred,”

--alternative A of subsection (b)(2) is the preferred alternative, and
--subsection (b)(4) should use the word “consent,” not “participation.”

C. Perfection issues regarding certificate of titles

1. Compliance with certificate of title laws instead of filing a financing statement

Section 9-311 defers to certificate of title laws for purposes of perfection through notation on
the certificate of title instead of filing a financing statement, whenever the vehicle subject to the
certificate of title law is not held as inventory by the debtor. However, not all certificate of title
laws qualify for that deference, rather, the certificate of title law must meet the criteria in the
definition of certificate of title in section 9-102(a)(10).

a certificate of title with respect to which a statute provides for the security interest in question
to be indicated on the certificate as a condition or result of the security interest’s obtaining
priority over the rights of a lien creditor with respect to the collateral.
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At least two problems with certificate of title laws have been identified. First, some statutes
allow for filing a lien notice as the operative perfection step and may not condition perfection on
any notation on the certificate or require notation on the certificate. Second, some statutes do not
clearly state any effect of notation on the certificate and thus do not indicate that that step is
essential to gaining priority over a lien creditor. There is one case which held that even if section
9-311 as enacted in the state explicitly deferred to a certificate of title law, that if the certificate
of title law does not meet the statutory definition in Article 9, notation on the certificate is not
sufficient perfection.”

At the October 2008 meeting, Professor Harris was directed to prepare a draft to deal with
the interface between certificate of title laws and Article 9.

The January 2009 draft does not contain a resolution but does contain the following
reporter’s note:

wSLI2NISNRAE b2aGS

The underlying premise of Section 9-311(b), which defers to the perfection requirements of
certificate-of-title statutes, is that notation of a security interest on the certificate of title affords
notice of the security interest to third parties. Accordingly, the definition of “certificate of title”
in Section 9-102(a)(10) covers only those certificates “with respect to which a statute provides
for the security interest in question to be indicated on the certificate as a condition or result of
the security interest’s obtaining priority over the rights of a lien creditor with respect to the
collateral.”

Some certificate-of-title statutes arguably permit or require that security interests in goods
subject to the statute be noted on the certificate (or that an application for a certificate provide
information concerning security interests in the goods) but do not specify the requirements “for
obtaining priority over the rights of a lien creditor.” To date, the only reported case on the issue
appears to be In re Harper516 F.2d 1180 (10th Cir. 2008). In Harper a security interest in the
debtor’s vehicle was noted on a certificate of title issued by the Muscogee (Creek) Nation. The
Nation’s certificate-of-title requirements state that “[n]otice of liens against said vehicle shall be
placed upon said title upon request of the lending institution.”

The court held, however, that the certificate in question was not a “certificate of title” as
defined in Article 9:

The language contained in the title for identifying a first and second lienholder
cannot substitute for some Nation law concerning the legal effect of such
identification. The Nation statute allowing for lien notation at the request of a
lending institution . . . never mentions the word “perfection” let alone
indicates that lien notation is required to perfect a security interest in a vehicle.
Nor is there any indication of whether perfection occurs upon application for a
title or when the application is issued noting the lien.
Harper 510 F.2d at 1187-88.

The Joint Review Committee may wish to consider whether Article 9 should be revised so
that, where a certificate-of-title statue (1) requires (or permits) a security interest in goods
subject to the statute to be noted on the certificate (or that an application for a certificate
provide information concerning security interests in the goods) but (2) does not specify the
requirements for obtaining priority over the rights of a lien creditor, a security interest is
perfected by notation (or by submission of an application providing the information).

“In re Harper, 2007 WL 45918 (B.A.P. 10th Cir. 2007), aff'd 516 F.3d 1180 (10th Cir. 2008).
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At the February 2009 meeting, Stephen Sepinuck agreed to survey the certificate of title
statutes to see how big the problem is regarding whether existing certificate of title statues meet
the definition and report back at the March meeting.

2. Application of section 9-316(d) and relationship to subsection (a)

In order to apply the rule of section 9-316(d), the security interest in goods that are covered
by a certificate of title must be perfected under the law of another jurisdiction at the time the
goods become subject to the certificate of title in the second jurisdiction. If section 9-316(a)
applies, then the security interest remains perfected pursuant to the law of jurisdiction 1 for four
months (or the expiration of the filing if shorter than four months). It is not immediately apparent
from the text or the comments the relationship between subsection (a) and (d).

The January 2009 draft has the following additional example to comment 5 to section 9-316:

Official Comment
* k %k

5. Goods Covered by Certificate of Title. Subsections (d) and (e) address continued
perfection of a security interest in goods covered by a certificate of title. The following examples
explain the operation of those subsections.

Example 8: Debtor’s automobile is covered by a certificate of title issued by lllinois. Lender

perfects a security interest in the automobile by complying with lllinois’ certificate-of-title
statute. Thereafter, Debtor applies for a certificate of title in Indiana. Six months thereafter,
Creditor acquires a judicial lien on the automobile. Under Section 9-303(b), Illinois law ceases to
govern perfection; rather, once Debtor delivers the application and applicable fee to the
appropriate Indiana authority, Indiana law governs. Nevertheless, under Indiana’s Section 9-
316(d), Lender’s security interest remains perfected until it would become unperfected under
Illinois law had no certificate of title been issued by Indiana. (For example, lllinois’ certificate-of-
title statute may provide that the surrender of an lllinois certificate of title in connection with the
issuance of a certificate of title by another jurisdiction causes a security interest noted thereon to
become unperfected.) If Lender’s security interest remains perfected, it is senior to Creditor’s
judicial lien.

Example 9: Under the facts in Example 8, five months after Debtor applies for an Indiana
certificate of title, Debtor sells the automobile to Buyer. Under subsection (e)(2), because Lender
did not reperfect within the four months after the goods became covered by the Indiana
certificate of title, Lender’s security interest is deemed never to have been perfected against
Buyer. Under Section 9-317(b), Buyer is likely to take free of the security interest. Lender could
have protected itself by perfecting its security interest either under Indiana’s certificate-of-title
statute, see Section 9-311, or, if it had a right to do so under an agreement or Section 9-609, by
taking possession of the automobile. See Section 9-313(b).

The results in Examples 8 and 9 do not depend on the fact that the original perfection was
achieved by notation on a certificate of title. Subsection (d) applies regardless of the method by
which a security interest is perfected under the law of another jurisdiction when the goods
became covered by a certificate of title from this State.

Example 9A. Debtor, who lives in Mississippi, owns a recreational boat that is subject to
Lender’s security interest. Mississippi’s certificate-of-title laws do not cover watercraft, and so
Lender perfects by filing a financing statement in Mississippi. Debtor wishes to use the boat
exclusively on a lake in Alabama, but Alabama law prohibits Debtor from doing so without first
applying for an Alabama certificate of title. When Debtor delivers an application for an Alabama
certificate to the appropriate authority and pays the applicable fee, the boat becomes covered
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by an Alabama certificate of title and Alabama law governs perfection, the effect of perfection or
nonperfection, and priority of the security interest. See Section 9-303. Under Alabama’s Section
9-316(d), Lender’s security interest remains perfected until it would have become unperfected
under Mississippi law had the boat not become covered by the Alabama certificate of title (e.g.,
because the effectiveness of the filed financing statement lapses). However, as against a
purchaser of the boat for value, Lender’s security interest would become unperfected and would
be deemed never to have been perfected if Lender fails to reperfect under Alabama’s Section 9-
311(b) or 9-313 in a timely manner. See subsection (e).

Section 9-337 affords protection to a limited class of persons buying or acquiring a security
interest in the goods while a security interest is perfected under the law of another jurisdiction
but after this State has issued a clean certificate of title.

%k k %k
wSLI2 NI SNRa b2GS
New Example 9A clarifies the operation of Section 9-316(d). Consider the following variation:

Debtor, who lives in Mississippi, owns a recreational boat that is subject to
Lender’s security interest. Mississippi’s certificate-of-title laws do not cover
watercraft, and so Lender perfects by filing a financing statement in Mississippi.
After the filing, Debtor moves to Alabama and applies for an Alabama
certificate of title for the boat.

One might argue that the analysis of Example 9A would apply equally to the variation, i.e.,
that Alabama’s Section 9-316(d) would determine the outcome. On the other hand, one might
argue that Alabama’s Section 9-316(d) would not apply because, “when the goods [became]
covered by a certificate of title from this State,” (i.e., Alabama), Lender’s security interest in the
boat was not perfected “under the law of another jurisdiction.” Rather, once Debtor moved to
Alabama and Alabama law began to govern perfection of the security interest, the security
interest was perfected under the law of Alabama, i.e., under Alabama’s Section 9-316(a). The
Joint Review Committee may wish to consider whether the existing statute clearly supports only
one of the suggested results and, if the statute does not, whether and how the issue should be
expressly resolved.

This issue was not discussed at the February 2009 meeting, as Bill Henning, the proponent of

the fix was not at the meeting.

D. Buyers of intangible collateral

Section 9-317(d) provides that buyers (other than secured parties) of accounts, electronic
chattel paper, electronic documents of title, general intangibles, or investment property may take
free of a security interest if the buyer gives value without knowledge of the security interest and
before it is perfected. At the October 2008 meeting, the drafting committee decided that some
types of intangible collateral, such as commercial tort claims, were inadvertently omitted from

this listing. Professor Harris was directed to draft an amendment.
The January 2009 draft provides:

SECTION 9-317. INTERESTS THAT TAKE PRIORITY OVER OR TAKE FREE OF SECURITY INTEREST
OR AGRICULTURAL LIEN.

* * *

(d) [Licensees and buyers of certain collateral.] A licensee of a general intangible or a buyer,

other than a secured party, of aceounts,electronicchattel papergeneratintangibles,or
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investmentproperty collateral other than tangible chattel paper, [tangible] documents, goods,
instruments, or a certificated security takes free of a security interest if the licensee or buyer
gives value without knowledge of the security interest and before it is perfected. * * *
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The application of subsection (d) is expanded to cover buyers of all types of collateral that
are not capable of possession. Although in all likelihood the amendment reflects the intention of
the Article 9 Drafting Committee, it appears sufficiently substantive so as to constitute a change
in the rule rather than a clarification. If so, the amendment would be inapplicable to transactions
entered into before its effective date. The Joint Review Committee may wish to express a view as
to whether the result under the amendment might be reached today under Section 1-103(a) (the
UCC “must be liberally construed and applied to promote its underlying purposes and policies”).

At the February 2009 meeting, the committee decided that this amendment was acceptable.
The word “tangible” in front of the word document in subsection (d) was added by the 2003
amendments implementing revised Article 7 and that will be reflected in the amendment.

E. Perfection in after-acquired property

Under a well constructed after-acquired property clause and a properly filed financing
statement, a secured party’s security interest will attach and be perfected in (most types of)
collateral the debtor acquires subsequent to the execution of the security agreement. UCC § 9-
204. Even if the debtor changes its name or transfers collateral to a “new debtor”